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BEFORE THE STATE BOARD OF EQJALIZATION
OF THE STATE OF CALI FORNI A

In the Matter of the Appeal of %
DWAIN G AND MARY M RI CE )

For Appellants: Dwain G Rice, in pro, per.

For Respondent: Crawford H Thomas
Chi ef Counsel

Peter S. Pierson
Associ ate Tax Counsel
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Thi s a}?peal_ s made pursuant to section 19059 of
t he Revenue and Taxation Code fromthe action of the Franchise
Tax Board in denying the claimof Dwain G. and Mary M R ce
for refund of personal income tax in the ambunt of $10.00 for
the year 1960,

ApBeIIant Mary M Rice appears as a party in this
appeal only because she and her husband, Dwain G Rice, filed
a joint personal incone tax return for 1960, M. Rice will
be referred to hereafter as '"appellant."

~ The question_Presented bY this appeal is whether
the claimfor refund filed by appellant was barred by the
statute of limtations.

_ _ On or about February 21, 1961, appellant and his
wife filed a timely 1960 personal income tax return with
respondent and paid the tax shown to be due. That return
was prepared for them by a tax service in San Diego,
Calitornia. In preparing appellant!s1960 return the tax
service erroneously failed to exclude mlitary pay of $1,000
from appel | ant % gross i nconme as authorized by section 17146
of the Revenue and Taxation Code.
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On June 10, 1966, respondent received a letter
fron1aﬁpellant requestln% a refund of the tax paid for
1960 which was attributable to the $1,000 military pay
erroneously included in his 1960 gross incone. In that
letter apﬁellant stated that the tax service which had
prepared his 1960 return had been attenpting to recover
the overpayment for him since 1961.

Respondent di sal | owed appellantts claim for
refund on the ground that it had not been timely filed.
This appeal was taken from that action,

_ Appel | ant contends that the tax service had
tw ce requested a refund of appellantts over paynent,
once in 1961 and again in 1962, but respondent” had nade
no reply to either "of those requests. Appellant also
states that he personally called respondent for assistance
In the mtter, in March 1963 and in February 1964, but was
told by respondent that it could not help him

Respondent states that it has carefully checked
appellantts files and it finds no record of anything which
could constitute a claimfor refund, prior tothe letter
received from a?ﬂellant on June 10, 1966. Respondent
further states that the file contains no correspondence,
fromthe tax service or anyone else, concerning appellant?!s
1960 tax overpaynent.

The governing portion of section 19053 of the
Revenue and Taxation Code provides:

No credit or refund shall be allowed
or made after four Years fromthe |ast
daY prescribed for filing the return or
after one year fromthe date of overpay-
ment, whichever period expires the later,
unl ess before the expiration of the period
a claimtherefor is filed by the taxpayer,

In the instant case the last date on which appellant
could have filed a timely claimfor refund of his 1960 tax
overpaynent was April 15, 1965, four years after the |ast
day prescribed for fI|In% I's 1960 return. Appellant has
of fered no evidence to substantiate his allegations as to
the attenpts made both by himand by the San Diego tax service
to obtain a refund of appellant’s tax overpayment for 1960.

As a result there is no proof that any claimfor refund was
filed by himor the tax service prior to June 10, 1966.
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Therefore, we have no choice but to follow the nandate
of section 19053 and to declare that appellantts claim
for refund was barred by the statute of Tinmitations,

ORDER

Pursuant to the views expressed in the opinion
of the board on file in this proceeding, and good cause
appearing therefor,

| T |'S HEREBY ORDERED, ADJUDGED aNp DECREED,
%grsuant to section 19060 of the Revenue and Taxation
de, that the action of the Franchise Tax Board in
denying the claimof Dwain G and Mary M Rice for
refund of personal incone tax in the amunt of $10.00
for the year 1960, be and the same is hereby sustained.

Done at Sacranento California, this 7th
day of August . 1967, by thé State Board of Equalization.
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ATTEST: , Secretary
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